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1. INTEREST OF AMICUS'

Amicus th¢ Recording lndusfry Association of America (“RIAA”) is the
trade association tha t repreéents the sound recording industry in the United States.
Its members are record companies in the United States that cdllectively create,
manufacture and/or distribute the vast majoﬁty of ali sound recordings that are |
.-legitimately produced and sold in the United States. Amicus respectfully submits
that it has a useful understanding of the law and the commercial realities of the
music industry that can aid the Court in resolving the questions presented on this
appeal. | .. |

The participation of amicus RIAA is particularly appropriate here because the
outcome of this case will have a significant impact on the musié industry. The
District Court’s decision ignores well-seﬁled law to hold that the defendant’s
unauthorized sale of specially-marked, limited-edition promotional copies of sound
recordings, originally provided under license to radio stations and other media for
the limited purpose of promoting the sale of authorized commercial copies, is
privileged under 17 U.S.C. § 109(a). Contrary to the express language pr'i_nte'd on
the recordings and their packaging, and decades Qf custom.and‘ practice. in the music
industry, the court below concluded that the Defendant-Appellee was not a mere
possessor but the “owﬁer” of the promotional copies he acquired, and thus entitled

to the statutory re-sale privilege under Section 109(a). In actuality, because the

' Counsel for Defendant-Appellee has consented to the ﬁlirig of this brief amicus
curiae. '
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promotional copies were never transferred, but only licensed—in effect lent—to
music industry professionals, the Defendant-Appellee cannot be an “owner” and
Section 109(a) is inapplicable.

In reaching its erroneous result, the court renders impracticable a long-
established commercial practice in the music industry that the courts have never

before challenged. The effects on the music industry, and on all copyright industries

- that supply promotional copies of their works to the media, will be substantial. Like

the recording industry, other copyright owners such as motion picture producers and
book publiéhers often make promotiohal copies of forthcoming works available to
selected professional recipients under license, on terms very similar to those at issue
here. The harm from the District Court’s ruling could therefore extend well beyond
the music industry. This Court should reject the District Court’s errant reasoning,
particularly where the likely consequences for copyright owners are so damaging.

Amicus RIAA respectfully urges the Court to reverse the District Court’s Opinion.

II. SUMMARY OF ARGUMENT

The District Court fundamentally misinterpreted t_he law by finding that
Defendant-Appellee was an “owner” of the copies he obtained and sold without

Plaintiff-Appellant’s authorization. The copies themselves were clearly marked

~ with language indicating that they were not for sale and were licensed to the

intended recipient for promotional use only. They were provided by Plaintiff-

Appellant to radio stations, journalists, and others in the music industry pursuant to
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well-settled iﬁdustry pracﬁces of which Defendant—Appellee was aware. The brief
of Plaintiff—Appellanf UMG Recordings, Inc. well presents the facts and the law,
and correctly identiﬁes the numerous errors committed by the District Court in its
opinion. Amicus RIAA fully endorses and supports the arguments made by
Plaintiff-Appellant in support of reversal, and will concentrate in this c.zmicus-
curiae brief on the background of industry practice regarding the use of
promotional copies of sound recordings, and ‘on the harm the recorded music

industry will suffer if the District Court’s decision is not reversed.

ITI. ARGUMENT

A.  The Unauthorized Sale of Promotional .Copies Will Unsettle
Established Practices In the Recording Industry and Cause
Significant Harm to the Industry

The practice of making specially labeled promotional copies of copyrighted
sound recdrdings (“Promotional Copies”) and supplying fhem under license to
selected industry insiders for the limited purpose of promoting new commercial
recordings has been prevalent .throughout the music industry for many decades.’
Promotional Copies have been provided in a number of physical formats over the
years, including 45 RPM single recordings, long-playing vinyl albums,
audiocassettes and other configurations.

All of the leading producers of sound recordings, and virtually all

2 This brief amicus curiae deals only with Promotional Copies. Commercial

~copies sold to the public are not subject to license restrictions.

-3
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s

independent labels (collectively “Record Companies”), continue to promote the_ir
new releases by means.of Promotional Copies because the product itself, a recording
of a musical work, cannot meaningfully be experienced without actually hearing it.
Music is, in this respect, éxtremely difficult to advertise and promote without
offering a direct experience to the éonsumer or reviewer.

For this reason, the music industry has never considered the authorized,
promotional_ use of recorded music to be the equivalent of a conventional
commercial exploitation.? Accordingly, a public performance in a record store for
purposes of promoting record sales does not give rise to public performance
royalties under Section 110(7) of the Copyright Act, 17 U.S.C. § 110(7), and as a
matter of general industry practice,' Promotional Copies supplied to radio stations

and journalists under a “promotional use only” license do not give rise to

‘mechanical royalties that would otherwise be paid to songwriters. See Al Kohn and

Bob Kohn, The Art of Music Licensing (Prentice Hall Law & Business 1992), at 326
(model mechanical license agreement) (attached) (“no such royalty shall be payable
with respect to promotional phonorecords sent to disc jockeys, reviewers and the

like, which are clearly marked ‘Promotional Records Not for Sale’ and which are

3 Analogously, the 1976 Copyright Act recognized the unique promotional value
of the direct experience of musical works in Section 110(7), which creates an
exemption to the public performance right for any live or recorded performance at
“a vending establishment open to the public at large ... where the sole purpose of
the performance is to promote the retail sale of copies or phonorecords of the work,
or of the audiovisual or other devices utilized in such performance, and the
performance is not transmitted beyond the place where the establishment is located
and is within the immediate area where the sale is occurring” (emphasis added).

4
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not being distributed by Licensee for resale”).

Nor does a Promotional Copy genérate royalties for the recording artist who
performed on the recording or provide revenue for a legitimate retailer. To the
contrary, Defendént~Appellee’s unauthorized sale of the Promotional Copies here at
issue damages not only the owner of copyright in the sound recording, but also
materially harms the songwriters, artists and legitimate retailers who depend on the
sale of authorized, commercial recordings for their livelihood:

As with any number of other things in life, unfortunately the
theory and reality of promo records don’t quite converge.
While these records are meant for disc jockeys, they sometimes
end up being sold in record stores. And of course they’re
priced cheaply, for the obvious reason that the person selling
them to the store didn’t pay for them.

- What is less obvious is that the people who created the record
don’t get paid for sales of promos. Thus, while someone is
enjoying a bargain, it’s at the expense of the artist, publisher,

- songwriter, record company, unions, etc. (I hope I'm making
you feel guilty if you buy records marked “promo-only,” since
you’re taking bread out of the mouths of your creative brothers
and sisters.) :

Donald S. Passman, A/l You Need to Know Abdut the Music Business (Free Press,
6th ed. 2006), at 70 (attached).*
Accordingly, the unauthorized sale of Promotional CDs undermines the

fundamental Constitutional premise of copyright, which is to promote the progress

*1t should be noted that some Promotional CDs are not in fact “priced cheaply.”
Passman’s central point, that Promotional CD sales do not yield income for their
creators, is not affected by this distinction.

5
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of science and the useful arts by encouraging the creation of works of authorship.
U.S. Const., Art. I, Sec. 8. When Promotional CDs are sold in direct competition
with authorized commercial copies, no 6ne involved in bringing the work to the
pilblic—not the author, not the performer, not the Record Company, not the
legitimate retailer—derives the benefit to which copyright law entitles them. The
progress of science and | the useful arts cannot possibly be promoted by
shortchanging the very authors whom the Const.itution seeks to encourage.
N

Moreover, the conduct of Defendant-Appellee here is evén more harmful than
that of the promo-record sellers from the past, because of the degree to which
" Defendant-Appellee is able to market his unauthorized wares globally, through the
Internet. Not content with making a few isolated sales in his local record shop,
Defendant-Appellee has made a business of selling Promotional Copies, and has
made them freely accessible fo any interested buyer with a connection to the World
| Wide Web. The magnitude of harm from the unauthorized sale of Promotional CDs
is therefore far greater than any the music industry has previously suffered, and
comes at a time when both the Record Compa.nies and legitimate retailers of
- physical CDs, such as the now—deﬁlnct_"fower Records chain, are in extreme peril.

Further, it has been the experience of the Record Companies that producers of
counterfeit. CDs WiH often try to disguise their illicit cop.i'es by pfinting a

“Promotional Use Only” legend on them, thereby hoping to avoid detection or

26572/001/1072707.8



liability. If the District Court’s ruling is not reversed, this practice will only
increase, to the great detriment of the recording industry. A correct ruling by this

Court, on the other hand, condemning the practice of selling Promotional CDs, will

deprive counterfeiters and pirates of a perceived safe haven.

B.  Industry Practices

1. The Role of Promotional Copies in the Marketing of
Recorded Music '

Promotional Copies are supplied to a select group of people—industry
insiders including radio program directors and music directors, disk jockeys,
reviewers, promoters, TV-show bookers, physical retail buyers and “gatekeepers”
such as AOL and Yahoo (“Insiders”)—for a single specific purpose: marketing and
promoting a specific commercially-released recording.”’ Accordingly, Promotional
Copies are generally supplied to Insiders prior to the release of the cbrreéponding
full album to the public. Such Insiders may, e.g., play the songs on the radio or in
clubs, or write reviews of the music contained on the Promotional Copies, thereby
increasing fhe exposure of that paﬁiculai‘ commercially-released recording to the

public. As explained in a noted reference guide to the music industry, the number of

“Promotional Copies created, and the length of time they are provided to.major radio

stations prior to the official release date of the corresponding commercial recording,

3 Promotional CDs are generally part of a comprehensive and coordinated
promotional campaign to promote a particular new recording, in conjunction with
tours, co-op advertising , artist interviews with print and electronic media, in-store
appearances at retail locations, and other events.

7
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can be correlated with the eventual sales success of that particular commercial CD:

[Rlecord labels will usually see to it that those stations receive
advance album copies way in advance of the release date,
usually at least four months. Radio stations know that getting
the albums on the release date, or even one to three months in
advance, indicates a lower priority at the label. It suggests that
less money will be committed, fewer marketing tools will be
used, and there will be less follow-up from the record company
divisions (field sales personnel, publicists, etc.), fewer in-stores,
less co-op advertising, fewer radio station personnel
appearances, etc.—all those things that will eventually confirm
to the radio station’s listeners the correctness and foresight of a
particular radio station programmer or DJ for having chosen
that record as “hit bound.” The importance of a company
manifesting its commitment to an artist and recording cannot be
overemphasized. Radio station personnel will, at best, be
cautious before “going on” a record that it is not convinced a
record label is fully committed to. '

Peter M. Thall, What They’ll Never Tell You About the Music Business (Watson-
Guptill Publications 2002), at 132 (attached). |

Since the late 1980s the predominant format of Promotional Copies has been
Promotional CDs. Promotional CDs, like the promotionél vinyl disks and
audiocassettes that preceded them, are physical copies (phonorecords) that contain
one or several tracks of copyrighteé recorded music. Soinetimes the Promotional
CDs will contain all of the music from the corresponding commercial album,’ but
more frequently Promotional CDs are “singles,” containing only the particular

selection or selections from an album that the Record Company hopes to promote as -

S Promotional albums, often furnished to “retail partners” such as buyers for
physical retail chains, may contain “bonus tracks” that are not included in the
publicly released album. ' '
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featured tracks, such as singles or material included in a forthcoming film or
television program. In fact, “CD singles” are now produced solely as Promotional
CDs. For some years there has been no viable commercial market for the single-CD
format in which 'Prorhotional CDs continue to be furnished to radio stations and
other Insiders.

In addition, Promotional CDs often have artwork that differs ﬁom the
- corresponding commercial release, and. they may be packaged with background
notes and biographical material that is never made available to the general public. A
Promotional CD may contain a version of the sound recording that is never released
to the general public, such as a “radio edit” tailored to the timing reduirements of a
radio station, or an a cappella or other “remix” version of the song designed to cater
to the specific promotional activities of the Insiders to whom they are provided.
Defendant-Appellee sought to capitalize on such differences by advertising them as
selling points for his Promotional CDs: |

o “the rare, circa 2006 Killers promotional CD” ER:1293

e “includes a cool promo-only disc and exclusive promo artwork”
ER:1351

o “Features 2 tracks, the 3:24 Radio and dirty versions!” ER:388

o “2 tracks: 3:59 Chris Lord—Aige Edited Mix, 4:19 Album version!”
ER:397 '

o “Features 2 tracks, the 3:42 album version, 3:46 Instrumental!”
ER:469

e “CD features 4 tracks, with exclusive non-album versions!” ER:498

¢ “Features 5 tracks, with exclusive non-album selections!” ER:505

In many instances the Record Company itself may be prohibited by

contractual restrictions from publicly releasing the sound recording contained on a

9
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Promotional CD single. That is, some tracks that are authorized for promotional use

are not authorized for commercial distribution.

The release of a commercial music album is a complex, expensive, often
prolonged and always sensitive undertaking, in which the provision of the

appropriate promotional materials to the appropriate industry Insiders at the

- appropriate times plays a key strategic role. The “leak” of a Promotional CD to the

public—material released before the intended time, or the release of matgrial never
intended to be pﬁblicly disseminated—can be highly problematic. Nor is the harm
from the sale of Promotional CDs mitigated by the relatively small number of
Promotional CDs that may find théir way into the marketplace. Because the

Promotional CDs are digital copies, they can easily be reproduced as perfect

-physical or virtual copies. Moreover, because they are in many cases unique items

that cannot be purchased legitimately, it is highly likely ‘that such downstream
copying will occur. Accordingly, and in light of the carefully planned scheduling
that surrounds the release of @ new sound recording, the circulation of unauthorized
digital copies by third parties can do énormoﬁs damage to the commercial prospects

of a commercial recording, no matter how few Promotional CDs may have been

improperly sold; a single upload of a “leaked” Promotional CD to a peer?to-peer file

sharing site, from which it could then be globally distributed, could be catastrophic.

A Record Company typically makes a few thousand copies of a given

10.
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Promotional CD; the appropriate number is calculated by the Record Company’s
promotion and/or release planning personnel depending on such variables as the
style of the music (the Promotional CD its_elf and the commercial CD it is.intended.
to promote), intended audience, and radio station format. For example, the number
may be c‘élculated in part based on the number of radio stations that offer
programming in the relevant music format, and the individuals at those sfations—;
music director, promotional directpr, etc.—on whose desks the Promotional CD
should be placed in order to maximize the promotional benefit for that particular
recording.

Promotional CDs are sent by mail, commercial courier and occasionally by
haﬁd delivery, with a return addi‘ess to permit them to be returned to the issuing
Record Company if delivery cannot be made. Promotional CDs are virtually never
refused or returned by the intended addressee. When a Promotional CD is
- undeliverable—an exceedingly low number, perhaps 1% of the total furnished~—it is
-uéually' because the Insider for whom ft was intended has left the job. When that

hétppéns the Record Compa.ny' will be careful to update its distribution lists.

26572/001/1072707.8



2. Promotional CDs Are Essential to Competing in the
Marketplace for Recorded Music

Insiders and the entities that employ them have limited space—shelf space for
physical retailers, page space for journalists—or time—in a radio station’s broadcast
day—for which the Record Companies must compete. Promotional CDs are
indis_pensable to that competition, the only proven and practicable means by which
to inforrh and educafe Insiders, who in turn inform consumers, about a specifc new
" release. Accordingly, the Record Companies support virtually every release of a
commercial sound recording by making Promotional CDs available to Insiders.

Promotional CDs, by allowing Insiders to hear new recordings and alert the
public to those they deem worthy of note, are a uniquely effective method of
promoting the sale of particular new sound recordings. Neither the intent nor the. |
result is anti-competitive; quite the contrary. The information that Promotional CDs
make available to the industry, and ultimatély to the buying public, is essential to a
fair competitive marketplace for recorded music.

- There is nothing to stop Defendaht—_Appellee or anyone else from selling
legitimate “used records,” as to which the Record Company has parted with
ownership by a first sale or otherwise. The restriction on sale by the.recipients of
Promotional CDs serves 'only to maximize their‘positive promotional benefits, by
minimizing the degree to which such CDs may diminish or cannibalize sales of

~ legitimate, royalty-paying commercial product.

12
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3.  The Terms Upon Which Promotional CDs Are Supplied to
Selected Individuals and Entities Are Understood and
Accepted by the Recipients

a. Prometional CDs Are Supplied Free of Any
‘Charge

The Insiders have always been given posseésion of Promotional CDs and their
' prede_cessors for free; the Record Companies have never sold Promotional Copies.
Individual Record‘Cornpany personnel are also prohibited from selling Promotional
CDs, as shown by an employee manual from an RIAA member: “Personnel may
not post or offer for sale or auction any company product obtained in his or her
capacity as company personnel including, without limitation, CDs, demos, outtakes,

”

posters, and other artwork. Sony/BMG employee policy, section {3] (October
2006)(attached). |
b.  No Transfer of Ownership

The Record Companies in supplying Promotional CDs to Insiders have never
transferred, or otherwise parted with, oWnership of such copies. Rather, Insiders
who receive Promotional Copies have been given only possession—a loan of
indefinite duration—of the copy, with the Record Company expressly retaining title. |
As one industry observer noted above, the Record Company “could demand return
of the record at any time.” Passman, 4/l You Need to Know About the Music

Business, at 70.

c. Promotional CDs Are Licensed for a Limited
Purpose

Such has been the understanding throughout the music industry—on the part

13
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